
STATE OF NEW YORK

STATE TAX COIO{ISSION

In the l{atter of the Petit.ion
of

The Manhattan Savings Bank

AIT'IDAVIT OT HAITING

for Redeterinination of a Deficiency or a Revision
of a Determination or a Refund of Franchise Tax on
Banking Corps. under Article 32 of the Tax Law
for the Years L974 & 7975,

State of, New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he ie an employee
of tbe Department of Taxation and Finance, over 18 yeats of age, and that on
the 26th day of June, 1981, he served the within notice of Decigion by certified
nail upoa The Manhattan Savings 8ank, the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

The t{anhattan Savings Bank
385 Madison Ave.
New York, NY 10017

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
26th day of June, 1981.

that the said addressee
forth on said wrappe; is

is the petitioner
tbe last ^.yTur.tt

U



STATE OF NEW YORK
STAIE TAX COU}'ISSION

tter of the Petition
o f

The Manhattan Savings Bank

AIEIDAVIT OF I'TAIIING

for Redeternination of a Deficiency or a Revision
of a Determination or a Refund of Franchise Tax
on Banking Corps. under Article 32 of the Tax Law
for the Years 1974 & 1975.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an euployee
of the Departnent of Taxation and Finance, over 18 years of age, aod that on
the 26th day of June, 1981, he served the within notice of Decision by certified
mail upon John A. Pileski the representative of the petitioner in the withiq
proceedinS, bV enclosing a true copy thereof in a securely sealed postpaid
vtrapper addressed as fol lows:

Hr. John A. Pileski
Peat, Harwick Mitchell  & Co.
345 Park Ave.
New York, NY 10154

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee ls the
of the petitioner herein and that the address set forth on said
l-ast known address of the representative of the petitioner.

representative
wrapper is the

Sworn to before me this
26th day of June, 1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

June 26, 1981

the Manhattan Savings Bank
385 Madison Ave.
New York, NY 10017

Geotlenen:

Please take notice of the Decision of the State Tax Coumission enclosed herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1455 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Connission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be comenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from the
date of this notice.

Inguiries concerning the conputation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxat.ion and Finance
Deputy Connissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TN( COMMISSION

Petitioner' s Representative
John A. Pileski
Peat, llarwick Mitchell & Co.
345 Park Ave.
New York, NY 10154
Taxing Buqeauts Representative



STATE OF NEW YORK

STATE TAX COU}IISSION

In the Matter of the Petition

o f

TI{E I{ANHA'TTAN SAVINGS BANK

for Redeternination of a Deficiency or for
Refund of Franchise Tax on Banking Corporations
u der Article 32 of the Tax f,aw for the Years
1974 and 1975.

1. 0n or about JuIy 19, 1978, the

The Manhattan Savings Bank, two notices

franchise taxes due under Article 32 of

in  the  amounts  $1 ,530.76  and $1 ,535.88 ,

DECISION

I

/

Petitioner, The Manhattan Savings Bank, 385 Madison Avenue, New York, New

York 10017, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of franchise tax on banking corporations under Article 32 of the Tax Law for

the  years  1974 and 1975 (F i Ie  No.  27911) .

A formal hearing was held before Doris Steinhardt, Hearing 0fficer, at the

offices of the State Tax Commission, Two World Trade Center, New York, New

York, on December 9, 1980 at 2:00 P.M. Pet i t ioner appeared by Peat,  Marwick,

Mitchell & Co. (John A. Pileski, CPA). The Audit Division appeared by Ralph J.

Vecch io ,  Esq.  (Frank  lev i t t ,  Esq . ,  o f  counse l ) .

ISSI]E

Whether petitioner properly netted interest against interest penalties in

conputing the alternative tax on dividends under sectioa 1455(b)(2) of the Tax

Law.

FINDINGS OF FACT

Audit Division issued to petitionert

of def ic iency assert ing addit ional

the Tax Law for the years L974 an'd 1975

respectively, plus interest thereon.
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The statements of audit adjustment, issued to petitioner under date llarch 23,

1978, explained that pet i t ioner 's nett ing of penalty charges with dividends and

interest paid had been disal lowed, and pet i t ioner 's tax l iabi l i ty under sect ion

1455 (b) (2) recourputed.

2. Petitioner is a savings bank organized trnder the laws of this state.

3. At the time a depositor takes a certificate of deposit from a bank,

the parties enter into a contract which sets forth their rights and obligations

with respect to interest to be earned, as well as penalties to be imposed upon

the depositorrs premature withdrawal of funds. There are trdo authorized

methods for the computation of interest to be reported by the savings institu-

tion, and of the loss (penalty) deductible by the depositor:

(a) the gross method -- Interest is computed to the date of premature

withdrawal and then reduced, usually by reduction of the interest rate to the

passbook rate and by forfei ture of 90 days'  interest.

(b) the nodified method -- Interest is computed to the last date

withdrawable interest was credited to the depositor 's account (e.g.,  the end of

a calendar quarter);  the depositor forfei ts any interest accrued but unpaid. l

During the years at issue, petitioner applied the gross method to most

accounts.

4. fn conput ing the tax under sect ion 1455(b)(2),  pet i t ioner took the

interest credited in each category of account, taking cognizance of any penalties

imposed, and multiplied it by a factor, the numerator of which was the three

and one-half percent statutory rate and the denorninator of which was the

contract rate for that account category, to obtain (in petitioner's view) the

367 .
See Rev.  Rul .  73-511,  7973-2 Rev.  RuI .  75-21,  1975- l
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interest which would have been credited had interest been computed at the

statutory rate.

Pet i t ioner 's computat ions for 1974 were as fol lows:

DIVIDENDS PAID

Regular ssssrrnt's
D0D/DOW accorrnts
CIub accounts
Escrow accounts
Total dividends

INTEREST PAID
CERTIFICATES OF DEPOSIT

DMDEI,IDS PAID

Regular accounts
DOD/DOI.I accounts
CIub accounts
Escrow accounts
Total dividends

$  19  , 864 ,080 .  61
16 ,330 ,999 .82

46 r82O.07
5  ,  196 .38

$36 ,247 ,096 .88

13 .84
2 ,545  . 31

181  .36
304,177.78

4 ,581  ,868  .  31
208.28

3,669,494.49
3 ,160  , 976 .55
3 1237 ,080.29

L2,864.17
34 ,24L .70

3 ,609  , 459 . \ 6
2 ,493 ,588  .  60

138 ,539 .38
27  ,749 .86
38,229.50

230.  30
16,872.75
g  , 063 .71
6 ,363 .52

$17 ,608  ,595 .76
20,127 ,799.87

38 ,7 ' t 9  . 27
10 ,588 .90

$37  ,785  ,703 .80

$ g .og
t ,696.70

115 .40
185, t22.60

2,672,6A3.79
716.64

L ,975 ,177  .43
1 ,638 ,966.34
1 ,618 ,540 .  15

6 ,296 .99
t6,528.47

1 ,694 ,173 .64
7 rt44,543.40

62,564.38
72,332.04
t6,725.41

97  .69
6 ,92 t . 81
3,625.48
2 ,474 .74

$11 ,048 ,572 . t8

RATE FACTOR
BASE AI{OInIT
OF DIVIDEI{IDS

$ 13 ,241 ,396 .  13
10,886,244.48

3t,210.26
5 ,  196 .38

$24,164,A47.25

5 .25
5 .25
5 .25
2 .00

5 .00
5 .25
5  . 50
5 .75
6 .00
6 .25
6 .50
6.7s
7  . 00
7 .  15
7  . 25
7 .50
7 .625
7  . 75
7 .875
8 .00
8 .25
8 .50
8 .75
9 .00

RATE

5 .25
5  .25
5 .25
2 .40

.6666

.6566

.6666
I  .0000

.7000

.6666

.6363

.6086

.s833

.5600

.s384

. 5185

.5000

.4895

.4827

.4666

.4590

.4516

.4444

.4375

.4242

.4717

.4000

.3888

fo l lows:

FACTOR

.6666

.6666

.6666
1  .0000

$21 ,342,659 .80

Petit ioner's 1975 computations vrere as

BASE AUOINT
OT DIVIDENDS

$ 11 ,737 .  889 .  93
t3,417,191 .39

25,8L0.27



INTEREST PAID
CERTIFICATES OF DEPOSIT

5.  Ar

schedule of
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$  215  ,798 .42
901 ,683 .94

16 ,276 .88
4 ,752 ,064 .7  6
4 , ! 66 .834 .  18
3  , 384 ,  7  80  . 77

13 ,930 .  18
38,209 .67

6  ,564 ,7  43  .16
2 ,636 ,430 .  78
7,428,A52.77

27,773.44
L6,844.63
23 1157 .07
17 ,833 .97

$ 131 ,334.92
525,952.24

9 ,115 .05
2 ,558 ,511  . 67
2 ,760 ,503 .52
1 ,692 ,390 .39

6  , 818 .82
18 ,443 .81

3 ,063 ,  109  .  16
1 ,210  ,121 .73

644,908.36
9 ,676 .L2
7 ,369.53
9 ,533.77
6  ,933  .85

15 ,632 .11

5 .75
6  . 00
6 .25
6 .50
6 .75
7  . 00
7  . L5
7 .25
7  . 50
7.62s
7  . 75
7 .875
8 .00
8 .50
9 .00

10 .00

.6A86

. s833

.5600

.5384

.5 185

.5000

.4895

.4827

.4656

.4590

.4s t6

.4444

.437s

.4L I7

.3888

.3500

the request of the Audit Division, petitioner

penalty charges, by account type, for 1974 and

ACCOUNT TYPE 1974 1975

$ t2  ,070 ,355 .  05

furnished the following

1 9 7 5 :

5  . 7s
6 .00
6 .50
6 .75
7 .00
7 .  15
7  . 50
7 .625
7  . 75
8 .00

$  1 ,393 .03
40 ,589  .41
14 ,805  .  33
25 ,544.57
22 , r29 .L6

702 .78
27,040.61
79,987 .67

871 .3s

$147 ,063 .91

$ 44.61
2 ,939 .26

17 ,588 .97
L7 ,L24 .25
17  , 591  . 38

50 ,205  .33
10  ,879  .40
3 ,295 .44

624.30
{E6WT

6. In accordance with i ts posi t ion that interest and penalt ies nay not be

netted in computing the tax base, the Audit Division applied the statutory rate

of three and one-half  percent to total  interest,  disregarding the penalt ies

imposed; for 7974, the tax base was conputed at $3512891157.50 and for 1975,

$37,320 1907.61. The Audit  Divis ion arr ived at the tax base as fol lows: base

amount of dividends (after application of the factor appropriate for each
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account category to the anount of dividends) plus base amount of interest

(after application of the appropriate factors) plus base amount of penalties.

The last figure l.ras computed by nrultiplying the anount of penalty in each

account category by the same factor used to calculate the base amount of

interest.

t974

Base amount
Base amount
Base amount

dividends
interest
penalties

$24,L64,047.25
11 ,048 ,572 .18

76  , 538 .07
$35 ,289 ,157 .50

1975

$25 ,191  ,480 .49
t2 ,070 ,355 .05

59,072.O7
$37 ,320  ,907  .61

of
o f
o f

7. Forthe years at issue, pet i t ioner f i led a Federal  consol idated return

with its subsidiaries. Ta 1974, petitioner took an interest deduction in the

amount  $57,973 1364.82 ,  o f  wh ich  $57,736.819.59  was a t t r ibu ted  to  pe t i t ioner ,

according to the Consolidated Income and Expense Schedule subnitted with the

Federal return for that year. A similar schedule for the latter year showed an

interest deduct ion taken in the amount $62r543r000.20, of which $6217491073.92

was attr ibuted to pet i t ioner.

CONCIUSIONS OF [AT{

A. That section 1451 of the Tax Law imposes upon every banking corporation

exercising its franchise or doing business in this state a tax to be conputed

under section 1455. Subdivision b of section 1455 provides tbe nethod for

computation of the alternative minimum tax; paragraph 2 of said subdivision

prov ides :

t'For a savings bank and savings and loan association, two percent of
the interest or dividends credited by it to depositors or shareholders
during the taxable year, provided that, in deternining such anount,
each interest or dividend credit to a depositor or shareholder shall
be deemed to be the interest or dividend actually credited or the
interest or dividend which would have been credited if it had been
computed and credited at the rate of three and one-ha1f percent per
annum, whichever is less."
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B. That there is no provision whatsoever in Article 32 for netting

interest and penalties for premature withdrawal of funds, in calculating

tax base.

C. That nett.ing, as contemplated by petitioner, would result in different

tax liabilities for sinilarly situated taxpayers, depending upon which method

they adopted: application of the three and one-half percent rate to principal

on deposit, application of the aforementioned factor to interest reported in

accordance with the gross method, or application of the factor to interest

reported in accordance with the modified method. lrlhen penalties are taken into

consideration, the tax conputation results are the sane regardless of nethod

chosen.

D. That for purposes of the Federal income tax on banking institutions,

section 591 of the fnternal Revenue Code allows a deduction for dividends or

interest paid on deposits,  as fol lows:

trln the case of mutual savings banks, cooperative banks, domestic
building and loan associations, and other savings institutions
chartered and supervised as savings and loan or similar associations
under Federal or State law, there shall be allowed as deductions in
computing taxable income amounts paid to, or credited to the accounts
of,  depositors or holders of accounts as dividends or interest on
their deposits or withdrawable accounts, if such amounts paid or
credited are withdrawable on demand subject only to customary notice
of intent ion to withdraw.rr

During the years at issue, petitioner took a full deduction for interest

credited, disregarding early withdrawal penalt ies, as i t  had the r ight to do

under said section. 
1 Having done so, it is inconsistent for petitioner to now

argue that the fuIl amount of interest (disregarding penalties) was not "credited"

and should not enter into the computat ion uader sect ion 1455(b)(2).

I l,/h"ru the taxpayer has the contractual right to retain or recover a
portion of interest as a penalty for prenature withdrawal of funds, it nust
include such anounts in its gross incone in the taxable year in which it
exerc ised such r ight .  Treas.  Reg.  1.591-1(b) ;  Rev.  Rul .  73-22A,  1973- l  C.B.
297 .

o f

the
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E. That petitioner may not net interest and penalties in calculating tax

under  sect ion 1455(b)(2) .

F. That the petition of The Manhattan Savings Bank is hereby denied and

the notices of deficiency issued July 19, 1978 are sustained in ful l .

DATED: Albany, New York STATE TN( COMI{ISSION

JUN 2 6 1981


